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November 7, 2017 
 
 
The Honorable Ardell Brede, Mayor 
The Honorable Randy Staver, Council President 
The Honorable Ed Hruska 
The Honorable Michael Wojcik 
The Honorable Nick Campion 
The Honorable Mark Bilderback 
The Honorable Mark Hickey 
The Honorable Annalissa Johnson 
Rochester City Hall 
201 - 4th Street South East 
Rochester, Minnesota  55904 
 
Re:  Council Restaurant Meetings 
 
The Office of the State Auditor (OSA) received complaints from citizens of the City of Rochester 
(City) regarding meetings held by the Rochester Common Council (the formal name of 
Rochester’s city council) at local restaurants.  Specifically, citizens questioned whether using 
public funds to pay for the meals of Council members and City officials attending the meetings 
was appropriate, and whether Minnesota’s Open Meeting law allowed for the  meetings to be held 
in commercial restaurants.  We requested and reviewed certain information from the City 
regarding the meetings, including the restaurant bills associated with them from 2014, 2015, and 
2016. 
 
Based on our review, we identified several concerns with these meetings, which we discuss in this 
letter.  
 
Background 
 
The Rochester Common Council (Council) holds its regular Council meetings twice a month, on 
the first and third Mondays.  The Council typically also holds Committee of the Whole meetings 
every Monday afternoon.  During most of 2014, 2015, and 2016, the Council also held a separate 
meeting on the first Monday of the month at 5:00 p.m., between the 3:30 p.m. Committee of the 
Whole meeting and the 7:00 p.m. regular Council meeting.  These 5:00 p.m. meetings were held 
at local restaurants chosen by the Mayor (“Restaurant Meetings”).  According to the City, the 
purpose of the Restaurant Meetings was to “continue discussion with the Mayor and Council 
members on matters of public business” between the meeting of the Committee of the Whole and 
the time of the Council Meeting.  The City Attorney, City Administrator, and Assistant City 
Administrator also attended the Restaurant Meetings.   
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During the Restaurant Meetings, Council members and the other attending City officials sat at one 
table in the general restaurant area.  Members of the public were not permitted at this table.  Instead, 
citizens attempting to attend the Restaurant Meeting had to sit at whatever other tables were 
available.  No microphone or other means was used to amplify the voices of the Council members 
or other City officials who were talking.  As a result, members of the public sitting at other tables 
in the restaurant would have to try to hear the unamplified voices of the Council members and City 
officials, some facing away from them, over the noise of the operating restaurant.  
 
Public funds were used to pay for the Council members’ and other attending City officials’ meals 
at the Restaurant Meetings.  Based on information provided by the City, the Mayor paid for the 
meals using his City credit card, which either accessed or was charged to the Mayor’s contingent 
fund.  The City did not report the value of the meals to either the Internal Revenue Service (IRS) 
or the Minnesota Department of Revenue as income to the City Officials receiving the meals.  
According to the City, this was because the City viewed the dinners as “City business.” 
 
In the three-year period reviewed, the public funds expended for Restaurant Meeting meals each 
year were as follows: 
 

2014  $ 3,265.96 
2015   4,431.99 
2016 (January through September)   2,422.88 
    
      Total  $ 10,120.83 

 
 
The per meeting meal charges, including tip, ranged from $1,017.49 (for 12 Council members and 
other City officials on January 5, 2015) to $151.45 (for 11 Council members and other City 
officials on March 14, 2016).  The list of all the Council meals from Restaurant Meetings during 
this period are set forth in Exhibit A.   
 
In October 2016, the Restaurant Meetings were discontinued.  As of the date of this letter, they 
have not resumed.   
 
Use of Public Funds for Meals at Restaurant Meetings 
 
The question of whether and under what circumstances public funds may be used to pay for city 
council meals has been previously addressed by the Minnesota Attorney General.  In 1965, the 
St. Cloud City Attorney asked the Minnesota Attorney General for an Opinion regarding a 
long-time city meal reimbursement practice.  The practice involved city officials who discussed 
city business at lunch and then presented the meal bill to the city for reimbursement.  The St. Cloud 
City Attorney asked the Attorney General whether the city had the “legal authority” to pay the 
restaurant bills.  
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Like Rochester, St. Cloud had a charter with a broad grant of powers, as well as “all the implied 
powers necessary to carry” them out.  Also, like the Restaurant Meetings in Rochester, the meals 
at issue in St. Cloud occurred over a meal hour during which city business was conducted.   
 
In considering the St. Cloud question, the Minnesota Attorney General focused on whether there 
was statutory or charter authorization for the expenditures, as well as whether they were 
“necessary”:  
 

What is the rationale which compels the meeting to be held at noon rather than 
some other time?  What is the necessary benefit derived from eating while meeting, 
or meeting while eating, as distinguished from just meeting? 

 
Op. Atty. Gen. 63a-2, May 6, 1965, p.5.  Despite the broad grant of powers in the city charter and 
the rationale that city business was being conducted during the mealtime meetings, the Attorney 
General concluded that there was not a showing of necessity and no statutory or charter 
authorization that would justify the City of St. Cloud paying for the lunches.  A copy of the Opinion 
is attached.  
 
The facts provided to the OSA regarding the Restaurant Meetings are strikingly similar to those 
considered by the Attorney General in the St. Cloud Opinion, and they similarly suggest that public 
funds should not be used to pay for Council members’ and other City officials’ meals at the 
Restaurant Meetings.  The City’s stated purpose for these meals is for Council members and City 
officials “to continue discussion” between the two official meetings.  However, the city officials 
in St. Cloud also continued their discussions of city business over a meal hour, and, according to 
the Attorney General, that fact alone did not provide the “necessity” required to make these meals 
public expenses. 
 
Regarding what meals might be payable with public funds, the Attorney General provided the 
following guidance: 

 
This is not to say there may not be specific instances where officials could be 
compensated for necessary expenses incurred in attending dinners.  Where the 
dinner is the product of an organization other than the municipality itself, its 
officers, agents and employees, where attendance is necessarily beneficial to the 
municipality and where such benefits cannot be derived other than from the dinner 
itself, then the propriety of such expenditures may become a factual determination 
vesting within the discretion of the city council in the exercise of its sound and 
honest judgment. 

 
Op. Atty. Gen. 63a-2, May 6, 1965, p.5.  None of these criteria, however, are present here.   
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Meals are generally a personal expense.  In order for them to become a City expense payable from 
public funds, there must be both authority and a showing of necessity.  Neither appears present in 
the case of the Restaurant Meetings.   
 
Compliance With Open Meeting Law 
 
Minnesota’s Open Meeting Law requires city council meetings “be open to the public.”  Minn. 
Stat. Section 13D.01.  The City correctly acknowledges that the Restaurant Meetings are subject 
to the Open Meeting Law.  However, we question whether a Council meeting in a restaurant, 
occurring while the restaurant remains open for regular business, with the Council members sitting 
at a table apart from citizens and without any guarantee of citizens being seated within particular 
proximity to the table, fulfills the requirement that the meeting be “open to the public.”  In fact, 
citizens have reported to the OSA that they cannot hear Council members during the Restaurant 
Meetings as they converse with each other, some with their backs to the citizens.  This is not 
surprising, given that the meetings are taking place in a setting in which regular restaurant dinner 
service is also taking place.  If citizens are not able to hear and see easily the discussion of the 
Council, it is questionable as to whether the public actually has access to the meeting.   
 
Further, we are concerned that citizens wishing to observe the Council in its deliberations are being 
asked do so while occupying space at a restaurant table in a restaurant that is continuing to transact 
normal business.  These circumstances could result in citizens who wish to attend the meeting 
feeling pressured to purchase food or drink, which could deter their attendance.    
 
We urge the City to hold public meetings in a manner that allows the public to fully hear the 
Council’s deliberations and to come and go freely, without any pressure to spend money to attend.  
Additional information or guidance about the Open Meeting Law can be sought from the Data 
Practices Office of the Minnesota Department of Administration, 200 Administrative Building, 
50 Sherburne Avenue, Saint Paul, MN  55155 (651-201-2555). 
 
Taxability of City Meals 
 
The City is incorrect in its position that the meals paid by the City for the Council members and 
other City officials are not taxable to those officials.  The IRS criteria as to the taxability of 
employee meals (for income tax purposes, “employee” generally includes elected and appointed 
officials) is not dependent on the employer’s determination that such meals constitute “city 
business.”  Rather, non-taxability requires one of two factors:  that the employee be in travel status, 
or that the meal is provided on the employer’s premises for the employer’s convenience.  Here, 
the meals provided at local restaurants meet neither criterion.  
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The IRS’s general rule regarding the taxability of fringe benefits states, “Any fringe benefit you 
provide is taxable and must be included in the recipient’s pay unless the law specifically excludes 
it.”  2017 IRS Publication 15-B, Employer’s Tax Guide to Fringe Benefits, page 3.  There are 
exceptions to this general rule:  IRS Publication 5137, Fringe Benefit Guide, Office of Federal, 
State and Local Governments (Pub. 5137) indicates that meals provided to employees in travel 
status under an accountable plan are not taxable to an employee (see Pub. 5137 page 28), nor are 
meals provided on the employer’s premises for the employer’s convenience.  See Pub. 5137 
pages 43-47.  Again, none of the exceptions apply to the Restaurant Meeting meals. 
 
Besides meals provided when an employee is in travel status and those provided on the employer’s 
premises, the IRS also provides an exemption from taxability for meals that are “de minimis.”  
Pub. 5137 pages 14-16 discuss meals that are excludable from income, including de minimis 
meals, which are meals of such little value (considering how often they occur), that accounting for 
it would be unreasonable or administratively impracticable.  Council meals from the Restaurant 
Meetings happened regularly, were not of little value, and were fully accounted for by the City, as 
shown by the records produced to us.    
 
With no exception available, the general rule of taxability of fringe benefits would apply to the 
meals associated with the Restaurant Meetings.  Therefore, the City should treat the payment for 
City official meals during the Restaurant Meetings as taxable fringe benefits provided to City 
officials. 
 
Conclusion 
 
The OSA recommends that the City not reinstitute the practice of holding the Restaurant Meetings.  
The use of public funds to pay for meals at the meetings appears to be without authority and likely 
cannot be shown to be “necessary.”  Moreover, the environment of the Restaurant Meetings is 
replete with apparent impediments to meeting the objectives of the Open Meeting Law.   
 
We further recommend that the City review its current practice regarding meal reimbursement for 
all officers and employees.  In general, meals not in travel status or provided on the employer’s 
premises for the employer’s convenience need to be handled as taxable income under IRS rules. 
 
Very truly, 
 
/s/ David Kenney 
 
David Kenney 
Legal Counsel 
 
cc:  Stephen Rymer, City Administrator 
       Terry Adkins, City Attorney 
















